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I. Introduction
This Statement of Reasons is to accompany my Notice of Appeal of the decision made by Bureau
of Land Management (BLM), Gunnison Field Manager, Elijah Waters. On May 3, 2017, Mr. Waters
signed a Decision Record, “to implement the Proposed Action described in the Environmental
Assessment for the Silverton Guides Helicopter Ski Terrain Exchange” (DOIBLM-CO-S060-2016-0022-EA).
This Environmental Assessment (EA) is often described in this Statement of Reasons as the, “Helicopter
Skiing EA.”
The decision is adverse to me, including my interest in conserving National Scenic Trail
recreational, scenic, natural, and historical values. The decision substantially affects my use and
enjoyment of the Continental Divide National Scenic Trail (CDNST) as it did not provide for a
nonmotorized landscape setting and protect significant natural qualities of the CDNST corridor. I hike,
backpack, and/or ski on the CDNST during all seasons of the year.
I believe that the decision is incorrect. Management actions allowed by this decision are
inconsistent with the requirements of the National Trails System Act1 (NTSA) as implemented through
the BLM National Trails Directive MS-6280, the Continental Divide National Scenic Trail (CDNST)
Comprehensive Plan, and related regulations. Furthermore, planning steps that led to this decision are
inconsistent with some of the National Environmental Policy Act (NEPA) analysis and disclosure
requirements.
Comments submitted on the Preliminary Environmental Assessment for the Silverton Guides
Helicopter Ski Terrain Exchange is found in Appendix A of this Statement of Reasons. A map that
depicts the CDNST Location in the Project Area is found in Appendix B.

1

P.L. 90-543, as amended / 16 U.S.C. Sections 1241-1251
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II. Decision Being Appealed
The Decision is to, “implement the Proposed Action described in the Environmental Assessment
for the Silverton Guides Helicopter Ski Terrain Exchange (DOIBLM-CO-S060-2016-0022-EA).” The
Decision Record references the CDNST once stating that, “The decision is in compliance with applicable
laws, regulations, and policies, including the following: … 2009 Continental Divide National Scenic Trail
(CDNST) Comprehensive Plan.”

III. Statement of Reasons
Responsible Officials for CDNST Related Decisions
National BLM Director:
Approve changes in District and Field Office boundaries. (Subject Code: 1202). Documentation is not
available that clearly demonstrates the National Director’s decision to change District boundaries.
(MS-1203, Appendix 1, Page 4)
Discussion: If the National Director did not authorize the recent boundary changes, the
purported administrative boundaries realignments and Helicopter Skiing EA decisions
would have no legal effect.

BLM State Director:


Ensuring that National Trails are addressed within BLM Resource Management Plans;
National Trail Management Corridors are established through the land use planning process;
National Trail Management Corridors are compatible across Field Office jurisdictions; and
activities within the National Trail Management Corridors are conducted in accordance with
the NTSA, FLPMA, national and state policies and guidance, and Resource Management
Plans (MS-6280, Section 1.4 part B (5)).



Approve RMP/amendment containing provisions for National Scenic or Historic Trails.
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Approve or deny actions affecting high potential sites or segments or trail location.



Approve or deny actions affecting trail corridor area.
(MS-1203, Appendix 1, Page 83)

BLM District/Field Office Managers:


Inventorying and monitoring National Trail resources, qualities, values, and associated
settings and the primary use or uses of the trail.



Establishing National Trail Management Corridors through the land use planning process,
and incorporating management actions for National Trails in accordance with applicable
laws and policy.



Ensuring that activities within National Trail Management Corridors are conducted in
accordance with FLPMA, the NTSA, the BLM budget and related policies, and Resource
Management Plans, including the consideration of guidance contained in the trailwide
Comprehensive Plan.
(MS-6280, Section 1.4, parts C4, C5, and C6)

Discussion: If the Gunnison Field Manager was not authorized to make CDNST decisions then
the purported Helicopter Skiing EA decision would have no legal effect. Regardless, the
District/Field Manager failed to establish a National Trail Management Corridor with
appropriate plan components to protect CDNST values, which led to an action that degrades
National Trail values.

A. National Trail Definitions – Key Terms
The following are important definitions from BLM directive MS-6280 that provide context to the
discussions found in comments on the Preliminary Helicopter Skiing EA and in this Statement of
Reasons.
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National Scenic Trail. A continuous, long-distance trail located on the ground by the landmanaging agency along the congressionally designated route, in coordination with the trail
administering agency. A National Scenic Trail provides maximum compatible outdoor recreation
opportunity and conservation and enjoyment of the nationally significant scenic, historic,
natural, and cultural resources, qualities, values, and associated settings and the primary use or
uses of the areas through which such trails may pass. National Scenic Trails represent desert,
marsh, grassland, mountain, canyon, river, forest, and other areas, as well as landforms that
exhibit significant characteristics of the physiographic regions of the Nation. National Scenic
Trails include the tread, or the trail path, and the trail setting which is included within the
National Trail Management Corridor. National Scenic Trails may contain water sources or
structures which are designed to support and provide for the safety of travelers along the trail.



National Trail Associated Settings. The geographic extent of the resources, qualities, and values
or landscape elements within the surrounding environment that influence the trail experience
and contribute to resource protection. Settings associated with a National Scenic or Historic Trail
include scenic, historic, cultural, recreation, natural (including biological, geological, and
scientific), and other landscape elements (see resources, qualities, and values).



National Trail Management Corridor. Allocation established through the land use planning
process, pursuant to Section 202 of Federal Land Policy and Management Act and Section
7(a)(2) of the National Trails System Act (“rights-of-way”) for a public land area of sufficient
width within which to encompass National Trail resources, qualities, values, and associated
settings and the primary use or uses that are present or to be restored.



National Trail Manager. The on-the-ground land managing agency, landowner, or interest with
the authority and/or responsibility for decisionmaking for lands under its jurisdiction. Also, the
official responsible for land and water management of trail-related resources. The BLM, as
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National Trail manager, inventories the National Trail resources, qualities, values, and associated
settings, and the primary use or use(s); establishes the National Trail Management Corridor
through the land use planning process; manages resources and uses in a manner that will not
substantially interfere with the nature and purposes of the National Trail; makes efforts to avoid
incompatible activities; and monitors the National Trail.


National Trail Right(s)-of-Way. Term used in Section 7(a)(2) of the National Trails System Act to
describe the corridor selected by the National Trail administering agency in the trailwide
Comprehensive Plan and which includes the area of land that is of sufficient width to encompass
National Trail resources, qualities, values, and associated settings. The National Trail Right-ofWay, in the context of the National Trails System Act, differs from a Federal Land Policy and
Management Act (FLPMA) Title V right-of-way, which is a grant issued pursuant to FLPMA
authorities. It becomes a key consideration in establishing the National Trail Management
Corridor in a Resource Management Plan.



Nature and Purposes. The term used to describe the character, characteristics, and
congressional intent for a designated National Trail, including the resources, qualities, values,
and associated settings of the areas through which such trails may pass; the primary use or uses
of a National Trail; and activities promoting the preservation of, public access to, travel within,
and enjoyment and appreciation of National Trails.



Resources, Qualities, and Values. The significant scenic, historic, cultural, recreation, natural
(including biological, geological, and scientific), and other landscape areas through which such
trails may pass as identified in the National Trails System Act.



Substantial Interference. Determination that an activity or use affects (hinders or obstructs) the
nature and purposes of a designated National Trail (see nature and purposes).
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The following sections ‘B’ and ‘C’ of this Statement of Reasons identifies first (1st)
requirements of the National Trails System Act (NTSA) and related Executive Orders, Regulations and
Policies; and second (2nd) reviews select content of the Helicopter Skiing EA, Decision Record, and
FONSI.

B. National Scenic Trail Legislative, Regulatory, and Policy Requirements
The NTSA describes that, “National scenic trails…, which will be extended trails so located as to
provide for maximum outdoor recreation potential and for the conservation and enjoyment of the
nationally significant scenic, historic, natural, or cultural qualities of the areas through which such trails
may pass… (NTSA, Sec. (3)(a)(2)).”
National Scenic Trail comprehensive planning must establish, “…specific objectives and practices
to be observed in the management of the trail, including the identification of all significant natural,
historical, and cultural resources to be preserved…” (NTSA, Sec. 5(f)(1)).2
The NTSA states that, “National scenic trails… may contain campsites, shelters, and relatedpublic-use facilities. Other uses along the trail, which will not substantially interfere with the nature and
purposes of the trail, may be permitted… The use of motorized vehicles by the general public along any
national scenic trail shall be prohibited” (NTSA, Sec. 7(c)).
The Omnibus Public Land Management Act of 2009 (P.L. 111-11, 16 U.S.C. 7202) established the
National Landscape Conservation System. Section 2002 of this Act describes, in part, “In order to
conserve, protect, and restore nationally significant landscapes that have outstanding cultural,
ecological, and scientific values for the benefit of current and future generations, there is established in

See CDNST Planning Handbook, Chapter III (D) –
http://nstrail.org/management/cdnst_planning_handbook.pdf
2
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the Bureau of Land Management the National Landscape Conservation System. (b) COMPONENTS. The
system shall include each of the following areas administered by the Bureau of Land Management: (1)
each area that is designated as… (D) a national scenic trail or national historic trail designated as a
component of the National Trails System…. Furthermore, the legislation states, “The Secretary shall
manage the system—(1) in accordance with any applicable law (including regulations) relating to any
component of the system included under subsection (b); and (2) in a manner that protects the values for
which the components of the system were designated.”
The Trails for America in the 21st Century Executive Order states that, "Federal agencies will, to
the extent permitted by law and where practicable ... protect, connect, promote, and assist trails of all
types throughout the United States. This will be accomplished by: ... (b) Protecting the trail corridors
associated with national scenic trails...to the degrees necessary to ensure that the values for which each
trail was established remain intact...” (Executive Order 13195).
The use of off-road vehicles on the public lands Executive Orders state that, “...it is hereby
ordered as follows: Section 1. Purpose. It is the purpose of this order to establish policies and provide
for procedures that will ensure that the use of off-road vehicles on public lands will be controlled and
directed so as to protect the resources of those lands, to promote the safety of all users of those lands,
and to minimize conflicts among the various uses of those lands...” (Executive Orders 11644 and 11989).
BLM regulations state that, “No one shall operate a motorized vehicle along a national scenic
trail except: (1) When motorized vehicular use is necessary to meet emergencies involving health,
safety, fire suppression, or law enforcement; or (2) Where the authorized officer determines that
adjacent landowners and land users have a need for reasonable access to their lands, interests in lands,
or timber rights; or (3) On roads that are designated segments of the National Scenic Trail System and
are posted as open to motorized vehicles” (43 CFR Part 8351.1-1).
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BLM Policy describes that, “…Designated National Trails may be addressed through a land use
plan amendment…; [and] the BLM shall establish a National Trail Management Corridor(s) and identify
management goals, objectives, and actions for each designated National Trail… (MS-6280, Part 4.1).”
BLM Policy describes that, “Environmental Consequences of Planning Decisions on Designated
National Trails and the Approved Resource Management Plan – For each alternative, the analysis of
environmental consequences shall address how the land use planning decisions will achieve: (1) The
nature and purposes of the National Trail. (2) National Trail resources, qualities, values, and associated
settings. (3) National Trail primary use or uses. (4) The National Trail from the cumulative or trailwide
perspective… The Record of Decision that accompanies the approved plan shall describe the planning
decisions for the National Trail and the National Trail Management Corridor” (MS-6280 4.3).
The Federal Register Notice for the CDNST Comprehensive Plan amendment describes that,
“Consistent with the NTSA, the 1976 CDNST Study Report, and the 1977 CDNST Final Environmental
Impact Statement, the amended CDNST Comprehensive Plan states that the nature and purposes of the
CDNST are to provide for high-quality scenic, primitive hiking and horseback riding opportunities and to
conserve natural, historic, and cultural resources along the CDNST corridor. The amended CDNST
Comprehensive Plan and final directives implementing the amendments to the CDNST Comprehensive
Plan on National Forest System lands provide that backpacking, nature walking, day hiking, horseback
riding, nature photography, mountain climbing, cross-country skiing, and snowshoeing are compatible
with the nature and purposes of the CDNST.... The amendments to the CDNST Comprehensive Plan and
directives ensure consistency with the nature and purposes of the CDNST in the context of right-of-way
acquisition, land management planning, scenery management, recreation resource management, motor
vehicle use, trail and facility standards, and carrying capacity…’ The Forest Service has removed the
words `non-motorized’ and `recreational’ from the nature and purposes statement for the CDNST, as
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these words were redundant. `High-quality scenic, primitive hiking and horseback riding’ are nonmotorized recreation opportunities. The Agency has not removed the word `primitive’ from the nature
and purposes statement, as it is not redundant and is not ambiguous. It means `of or relating to an
earliest or original stage or state....’ Preferred recreation settings, including primitive or semi-primitive
non-motorized categories, are delineated in the Forest Service's Recreation Opportunity Spectrum
system (FSM 2311.1) and described in the CDNST Comprehensive Plan, Chapter IV(B)(5).…3”

C. Land Use Planning and NEPA Discussions and Findings
(1) Tres Rios Resource Management Plan Direction

National Trail Desired Conditions
3.5.1 Consistent with their designation, the significant scenic, historic, recreation and
natural resources for each trail are identified, interpreted, and protected. The values for which
these trails were established are retained.
3.5.2 The Continental Divide National Scenic Trail and the Colorado Trail provide
opportunities for remote backcountry recreation, challenge, and solitude, except where they
come near area communities (where more people and development may be encountered).
3.5.3 The Continental Divide National Scenic Trail and the Colorado Trail are nonmotorized trails and have high scenic integrity.
Record of Decision. The 2015 Resource Management Plan FEIS Record of Decision does
not mention the CDNST.

Federal Register Notice - https://www.federalregister.gov/documents/2009/10/05/E923873/continental-divide-national-scenic-trail-comprehensive-plan-fsm-2350.
3
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The RMP FEIS states, “Regardless of the alternatives, the 1968 National Trails System
Act prevents land management agencies from taking actions that would directly and/or
significantly alter the immediate surroundings of the trail corridors or that would degrade the
specific resources for which the trail was designated” (FEIS, 2.5.24 National Recreation, Scenic,
and Historic Trails, page 58, and 3.25.3 Environmental Consequences, page 569)
Discussion and Findings: The RMP CDNST Desired Conditions support desired National
Scenic Trail values, but did not apply the desired conditions to a National Trail
Management Corridor as required by MS-6280 4.3. In addition, plan components need
to be added to protect the natural qualities in the CDNST corridor. Furthermore,
resource use determinations need to be made. The FEIS ROD fails to describe the
planning decisions for the National Trail and the National Trail Management Corridor.

(2) Alpine Triangle Recreation Area Management Plan Direction
This Alpine Triangle Recreation Area Management Plan (RAMP) describes that, “The
Continental Divide Trail that exists within the Columbine Field Office portion of the planning
area. This trail would be maintained to provide seasonal foot, horse, and mountain bike access.”
Discussion and Findings: The boundaries of the RAMP needs to be adjusted to reflect
the establishment of a National Trail Management Corridor. Appropriate National
Trail Management direction for this corridor should be promulgated through an
amendment to the RMP. The amended management direction needs to identify the
allowed uses within the CDNST corridor that support CDNST values. In the interim,
actions that may degrade CDNST values within the potential National Trail
Management Corridor must be avoided.

Page 11 of 31

(3) Environmental Assessment for the Silverton Guides Helicopter Ski Terrain Exchange
The Helicopter Skiing EA discusses the CDNST in four (4) Sections:
Section (1) “The project may affect the recreational experience for users in the study
area… Discussion of existing recreational use (level of use, location of recreation, dispersal of
use) in proposed SRP areas, including the Continental Divide National Scenic Trail (CDNST)
particularly backcountry skiing and snowmobiling, and potential conflicts with this use resulting
from the Proposed Action. Quantify existing use to extent practicable with input from BLM ID
Team and scoping comments.” (Helicopter Skiing EA, Pages 3-4)
Discussion and Findings: The CDNST discussion is incomplete and inadequate for it
only addresses existing recreational use. The description needs to be expanded to
describe the Recreation Opportunity Spectrum (ROS) setting and the natural qualities
of the corridor area.4
Section (2) The Helicopter Skiing EA recreation section describes that, “The
Minnie/Maggie and Southeast pods of the SRP overlap and are adjacent to the Continental
Divide National Scenic Trail (CDNST) for a distance of approximately 3 miles on BLM-managed
land. The Alpine Triangle RAMP states: “This trail [CDNST] would be maintained to provide
seasonal foot, horse, and mountain bike access” (pg. 41). A management plan for the scenic trail
was completed in 2009 and provides guidance “…to provide for high-quality scenic, primitive
hiking and horseback riding opportunities and to conserve natural, historic, and cultural
resources along the CDNST corridor” (CDNST 2009). The management plan aims to protect the
visual quality along the trail, and stipulates that the trail should be at least 0.5 mile from

4

Reference: ROS Primer and Field Guide https://www.fs.fed.us/cdt/carrying_capacity/rosfieldguide/ros_primer_and_field_guide.htm
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motorized uses. The plan also states that “motor vehicle use by the general public is prohibited
on the CDNST, unless that use is consistent with the applicable land use management plan” (pg.
19); in the case of over-snow vehicles, [motorized use] is allowed … on public lands and the use
will not substantially interfere with the nature and purposes of the CDNST” (pg. 20). Though
helicopter use is not specifically mentioned in the CDNST management plan, it is consistent with
over-the-snow motorized travel. Within the SRP area, the CDNST is primarily used during the
snow-free season. There is no documented winter use of the trail due to the terrain, snowpack,
distance from a parking area, and exposure during winter months.” (Helicopter Skiing EA, Pg. 20)
Discussion and Findings:
1. The Alpine Triangle RAMP management guidance is not reflective of the broader
direction in the 2009 CDNST Comprehensive Plan and the requirements of MS-6280
to protect CDNST values.
2. Consistency with the RMP CDNST direction is yet to be determined, since the RMP
must be amended to establish a National Trail Management Corridor with plan
components that provide for protecting CDNST resources, qualities, and values.
3. The Comprehensive Plan provides guidance for visual quality and also directs that
ROS be used to describe desired recreation settings: “Use the ROS system in
delineating and integrating recreation opportunities in managing the CDNST”
(CDNST Comprehensive Plan, Chapter IV(B)(5)). Primitive and Semi-Primitive NonMotorized ROS settings support the nature and purposes of the CDNST. Helicopter
use in these two settings would be inconsistent with the ROS planning framework.
4. A helicopter is not an over-snow vehicle by definition. BLM policy describes that,
“an over-snow vehicle is defined as a motor vehicle that is designed for use over
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snow that runs on a track or tracks and/or a ski or skis, while in use over snow….”
(H-8342-1, page 47).
5. Over-snow vehicle use must also be consistent with the Resource Management
Plan. A determination of consistency is premature, since the RMP must be
amended to establish a National Trail Management Corridor.
6. The legislative constraint for motorized use for the CDNST is that, “The use of
motorized vehicles by the general public along any national scenic trail shall be
prohibited” (NTSA, Sec. 7 (c)).
7. Regulations prohibit motorized use stating, “No one shall operate a motorized
vehicle along a national scenic trail…” (43 CFR Part 8351.1-1).
8. Permitting helicopter (motorized) use within the potential CDNST National Trail
Management Corridor would substantially interfere with protecting the nature
and purposes of the CDNST and is not allowed (NTSA, Section 7(c)).

Section (3) No Action, Under Alternative 1, recreation in the area would not change
from existing conditions… No new impacts to users of the CDNST would occur” (Helicopter
Skiing EA, Page 22).
Discussion and Findings: No Action would avoid motorized use impacts to the CDNST
and is consistent with the NTSA and supportive of National Scenic Trail values.

Section (4) The recreation section states for the Proposed Action that, “No impacts are
expected on users of the CDNST, due to the temporal separation of through-hiking and
Helicopter skiing. The trail is not identifiable in winter since it is covered by deep snow. If winter
nonmotorized or mechanized use on the trail were to occur, additional analysis would be
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conducted to assess consistency with protection of recreational opportunities on the trail
(CDNST 2009 [Sic]).” (Helicopter Skiing EA, Page 23)
Discussion and Findings:
1. The Helicopter Skiing EA adopts a narrow description of this National Scenic Trail,
which is not reflective of the BLM National Scenic Trail definition. A National
Scenic Trail is defined by the BLM in directive MS-6280: “...A National Scenic Trail
provides maximum compatible outdoor recreation opportunity and conservation
and enjoyment of the nationally significant scenic, historic, natural, and cultural
resources, qualities, values, and associated settings and the primary use or uses of
the areas through which such trails may pass. National Scenic Trails represent
desert, marsh, grassland, mountain, canyon, river, forest, and other areas, as well
as landforms that exhibit significant characteristics of the physiographic regions of
the Nation. National Scenic Trails include the tread, or the trail path, and the trail
setting which is included within the National Trail Management Corridor….”
The NTSA guides the identification of the rights-of-way and protecting the
National Trail nature and purposes. Describing the condition of the summer travel
route or path is fine, but is not as important as protecting desirable and
compatible ROS settings for summer and winter nonmotorized recreational
opportunities. A better, and more appropriate description of the CDNST National
Trail Management Corridor would be that of describing the CDNST as a landscape
area that provides for ROS Primitive or Semi-Primitive Non-Motorized settings.
These settings provide for opportunities of more primitive forms of recreation and
protect natural qualities of the area. These more primitive ROS settings would be
consistent with the RMP Desired Conditions of a non-motorized trail. Forms of
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hiking include backpacking, cross-country skiing, snowshoeing and other similar
walking activities.
2. The Helicopter Skiing EA modifies a winter Primitive ROS setting to that of a SemiPrimitive Motorized setting. Those seeking a nonmotorized experience would not
be expected to use the area once helicopter skiing is permitted. As such, the
described monitoring program would be ineffective and fails to mitigate the
substantial effects of the decision. Recreation conflict research has document
displacement due to conflict. An overview of the topic can be found in “Studies in
Outdoor Recreation, Search and Research for Satisfaction,” by Robert E. Manning,
pages 206 to 219.
3. Permitting helicopter (motorized) use within the potential CDNST National Trail
Management Corridor would substantially interfere with the nature and purposes
of the CDNST. The motorized use would result in deleterious effects to (1) desired
recreation settings and (2) conserving the natural qualities of the CDNST corridor
including wolverine habitat.
4. Helicopter use is inconsistent with the RMP direction for a non-motorized trail.

(4) Response to Preliminary Helicopter Skiing EA Comments
The responses to public comments states that, “A discussion of compliance with
management direction for the Continental Divide National Scenic Trail (CDNST) is included in the
Final Helicopter Skiing EA (p. 19). The final Helicopter Skiing EA states that “Amending the RMP
is outside the scope of this analysis.” (Helicopter Skiing EA, C-19)
Discussion and Findings:
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1. Amending the RMP is not outside of the scope of the analysis. The allowance of
motor vehicle use on and along the CDNST degrades CDNST values and
substantially interferes with the nature and purposes of this National Scenic Trail.
The Helicopter Skiing EA decision does not avoid impacts to the CDNST (MS-6280,
Chapter 5, part 5.3). As such, the effects of the action brings the establishment of
the CDNST National Trail Management Corridor into the scope of the NEPA
analyses and decisions (40 CFR 1508.25(c)).
2. The BLM response to the above comment did not follow the guidance in 40 CFR
1503.4(a) parts 1 through 4. An appropriate response would have been for the
Interdisciplinary Team to have developed and analyzed alternatives to address the
substantive concerns. The corrective action at this time is to avoid harm to the
potential CDNST National Trail Management Corridor.
The responses to public comments states that, “Most importantly, wolverines are
believed to have been extirpated from the Southern Rocky Mountains in Colorado by the early
1900s. There is currently no wolverine population in the State of Colorado and so the
recreational activities in the proposed action are not considered a threat to the wolverine.”
The Helicopter Skiing EA describes that, “The available scientific and commercial
information does not indicate that other potential stressors such as land management,
recreation, infrastructure development, and transportation corridors pose a threat to the
distinct population segment (DPS) of the wolverine (78 FR 7863). If individual wolverines were
present in the study area, project activities are likely to be focused on the areas providing core
wolverine denning and foraging habitat. March and April is the time of year snow conditions are
most favorable for heli-skiing. It is also the time of year when female wolverines dig and use
natal dens and are thought to be most sensitive to disturbance (Copeland 1996). Although
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helicopter use and backcountry skiing activities have been shown to pose a disturbance risk to
individual wolverines (Krebs et al. 2007), the best scientific information available does not
substantiate recreational activities as a threat to wolverine (78 FR 7863).”
Discussions and Findings:
1. The Helicopter Skiing EA fails to mention that the referenced Federal Register
Notice further describes that, “the alpine and subalpine habitats preferred by
wolverine typically receive little human use relative to lower elevation
habitats.” The existing low use in alpine and subalpine habitats was a factor in
the wolverine threat determination. The decision to permit helicopter skiing,
in an area with currently low visitor use that would remain prime wolverine
habitat in the face of climate change, is not supported by science referenced in
the Federal Register Notice. Wolverines are threatened by the disturbance of
their denning habitat due to escalating motorized winter recreation, such as
snowmobiling and helicopter skiing. Female wolverines typically give birth to
their kits from early February through April in high alpine cirque basins above
timberline, tunneling through several meters of snow to excavate a denning
area at ground level. Denning females are extremely sensitive to human
disturbance. Such disturbance frequently results in den abandonment, often
forcing the female to move to a less suitable site. An expanding helicopter
skiing industry is impacting otherwise remote and inaccessible wolverine
denning habitats in some areas with the noise and disturbance associated with
numerous helicopter flights and landings throughout the winter months.
2. The BLM is responsible for managing wildlife habitat, while the State of
Colorado and the U.S. Fish and Wildlife Service are the principal parties
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responsible for managing wildlife species. The wolverine is a Colorado listed
Endangered Species and is being considered for listing by the U.S. Fish and
Wildlife Service (81 FR 71670). The State of Colorado, through its Parks &
Wildlife Department, commented on the Proposed Rule on April 29, 2013.
Colorado did not comment on the propriety of listing the wolverine, but was
supportive of establishing a nonessential population within its borders, so long
as the process for doing so remained flexible. The Helicopter Skiing EA decision
did not minimize the impact to wolverine habitat and conserve significant
natural qualities along the CDNST. Not protecting wolverine habitat is a
threat to the recovery of the Wolverine in the State of Colorado. Not
protecting wolverine habitat in the potential National Trail Management
Corridor substantially interferes with the nature and purposes of the CDNST.

(5) Decision Record
The Decision Record describes in the purpose and need section that, “The BLM is
responding to an application by Silverton Guides to exchange parts of the existing terrain used
for heli-skiing within their SRP with other, nearby terrain located on BLM lands. The BLM’s
consideration of this application is required by… resource objectives as defined in the Tres Rios
Field Office (TRFO) Resource Management Plan (RMP).”
Discussion and Findings: The TRFO RMP states that, “Consistent with their
designation, the significant scenic, historic, recreation and natural resources for each
national trail are identified, interpreted, and protected; the values for which these
trails were established are retained. The Continental Divide National Scenic Trail and
the Colorado Trail provide opportunities for remote backcountry recreation, challenge,

Page 19 of 31

and solitude…; and, the Continental Divide National Scenic Trail and the Colorado Trail
are non-motorized trails and have high scenic integrity.” Consideration of the
permittee’s application is not required by the RMP; instead, the RMP describes
protecting the CDNST corridor from such activities. The decision is not in conformance
with the Tres Rios Field Office Resource Management Plan.

The Decision Record describes that the decision, “is responsive to the issues raised by
the public during scoping and review of the preliminary EA.”
Discussion and Finding: Scoping was inadequate due to the BLM not identifying the
presence of a National Scenic Trail in the project area. The decision is not responsive
to substantive public comments that identified the failure of analysis to address the
requirements of the National Trails System Act to protect the National Trail
Management Corridor – Preliminary EA comments are found in Appendix A.
The Decision Record describes that, “The decision is subject to, has been reviewed for,
and has been found to be in conformance with the Tres Rios Field Office Resource Management
Plan (43 CFR 1610.5). The plan conformance review included consideration of Resource
Direction (pgs. 11-7 to II-12S) and Area Direction (pgs. 11-126 to II-157).
Discussion and Findings: The agency review errored. The decision is not in
conformance with the National Trails direction found in the RMP:
3.5.1 Consistent with their designation, the significant scenic, historic, recreation
and natural resources for each trail are identified, interpreted, and protected. The
values for which these trails were established are retained.
3.5.2 The Continental Divide National Scenic Trail and the Colorado Trail provide
opportunities for remote backcountry recreation, challenge, and solitude, except
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where they come near area communities (where more people and development
may be encountered).
3.5.3 The Continental Divide National Scenic Trail and the Colorado Trail are nonmotorized trails and have high scenic integrity.
The Decision Record describes, “The decision is in compliance with applicable laws,
regulations, and policies….”
Discussion and Finding:
1. The decision is not in conformance with the CDNST Comprehensive Plan, since
the analysis did not use ROS to describe the protection of the CDNST corridor,
failed to conserve natural qualities (wildlife habitat), and inappropriately
permits helicopter (motor vehicle) use that is not allowed by the NTSA, Section
7(c).
2. The laws and policies listed in the Decision Record for being in compliance did
not list substantial guidance for National Trails, including laws, Executive
Orders, and policies. The decision is not in compliance with:




National Trails System Act, including:


Section 3 (a) (2) – National Scenic Trails



Section 5 (f) – Comprehensive Planning



Section 7 (c) – Administration and Development

Omnibus Public Land Management Act of 2009 – BLM National Landscape
Conservation System



Executive Order 13195 – Trails for America in the 21st Century,



Executive Orders 11644, and 11989 – Off-Road Vehicles on Public Lands



BLM Directive MS-6280 –
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o

Chapter 4. Congressionally Designated National Trails - Land Use
Planning and

o


Chapter 5. Congressionally Designated National Trails - Management

NEPA, including:


Scoping (40 CFR 1501.7),



Scope (40 CFR 1508.25),



Responding to comments (40 CFR 1503.4),



Range of alternatives (40 CFR 1502.14),



Scientific integrity of the analyses (40 CFR 1502.24), and



Environmental consequences (40 CFR 1502.16).

(6) Finding of No Significant Impact
The FONSI describes, “unique characteristics of the geographic area: There are no prime
or unique farmlands, caves, wild or scenic rivers, or areas of critical environmental concern
(ACEC's) that would be affected by the Proposed Action. The Weminuche Wilderness area is
adjacent to the Southeast pod, but not within the SRP area….”
Discussion and Finding: The FONSI fails to recognize the presence of impacts to the
Continental Divide National Scenic Trail. Helicopter use within the CDNST
management corridor is a significant and a substantial impact to the nature and
purposes of this National Scenic Trail.
The FONSI describes, “Degree to which effects are likely to be highly controversial:
There is no scientific controversy about the nature of the effects of the Proposed Action.”
Discussion and Finding: The analysis for the Helicopter Skiing EA inappropriately
approaches the management of the CDNST as that of only providing for a
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nonmotorized travel route/path for only snow-free seasons. The decision is
inconsistent with motor vehicle use provisions of the NTSA and conserving the natural
values of the CDNST corridor. The recreation analysis is inconsistent with the ROS
planning framework and therefore is inconsistent with the Methodology and Scientific
Accuracy requirements of NEPA (40 CFR 1502.24).

The FONSI describes, “Any effects that threaten a violation of Federal, State, or local law
or requirements imposed for the protection of the environment: The proposed action does not
violate Federal, State, and local laws or requirements for the protection of the environment.
Discussion and Finding:
1. The selected alternative is not in conformance with the National Trail System Act
primarily due to actions being approved that substantially interfere with the
nature and purposes of the CDNST, including permitting helicopter (motor vehicle)
use along the CDNST.
2. The decision degrades important wolverine habitat, a State listed Endangered
Species and a species being considered for listing as a Threatened Species under
the Endangered Species Act.
In conclusion, the selected alternative results in significant impacts and should have
been addressed in an Environmental Impact Statement and not an Environmental Assessment.
The Helicopter Skiing EA decision actions directly and significantly alter the CDNST and would
degrade natural resources for which this National Scenic Trail was designated, including the
degradation of high-quality wildlife habitat.
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IV. Summary of Concerns and Relief Requested
The Resource Management Plan and Alpine Triangle Recreation Area Management Plan
direction do not adequately protect the values of the Continental Divide National Scenic Trail. The RMP
needs to be amended to address the planning requirements found in MS-6280, the CDNST
Comprehensive Plan, and related regulations. There are several NEPA concerns with the Helicopter
Skiing EA, including not alerting the public in scoping to the presence of a National Scenic Trail in the
project area, not providing for a range of alternatives that fail to address the protection of a CDNST
National Trail Management Corridor, and analyses that did not take a hard look at the effects of
helicopter use on CDNST resources, qualities, and values. Another concern is that the Field Manager
may have made the Helicopter Skiing decision without the delegated authority.
Any special recreation permit proposal for helicopter supported skiing along the CDNST,
including within the Maggie Gulch and Minnie Gulch pod, should only be considered for possible
acceptance after the Resource Management Plan and the Alpine Triangle Recreation Area Management
Plan are amended. The amendments need to fully address the requirements of the National Trails
System Act as implemented through BLM directive MS-6280, the CDNST Comprehensive Plan, related
regulations, and Environmental Impact Statement processes.
Relief to satisfy National Scenic Trail concerns resulting from the decision would be for the
decision to be rescinded in part directing that an additional No-Fly-Zone be established for the area
that is within one-half mile of the established CDNST travel route (trail path), plus all of the area that
is within the Maggie Gulch and Minnie Gulch pods as depicted on the map in Appendix C.
Thank you for this opportunity to address concerns and propose a remedy to the Silverton
Guides Helicopter Ski Terrain Exchange EA (Helicopter Skiing EA) decision.
Sincerely,

Greg Warren
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Appendix A – Submitted Comments on Preliminary Helicopter Skiing EA
Silverton Guides Helicopter Ski Terrain Exchange Environmental Assessment
DOI-BLM-CO-S060-2016-0022-EA
Introduction
I have reviewed the preliminary Silverton Guides Helicopter Ski Terrain Exchange Environmental
Assessment (Helicopter Skiing EA) relating to a proposed change to Silverton Guides’ Special Recreation
Permit for Helicopter skiing operations near the Town of Silverton, Colorado. Seeing no discussion
about the Continental Divide National Scenic Trail (CDNST), I am concerned about impacts upon the use
and protection of the CDNST in the event that the proposed change was to be approved. The proposal
as presented would substantially interfere with protecting the nature and purposes of the CDNST and as
such should have been addressed through Environmental Impact Statement processes.
Continental Divide National Scenic Trail
The Helicopter Skiing EA fails to address the presence of the CDNST within the project area. The CDNST
was located along this section of the Continental Divide in 2007 as result of a GOCO project and was
celebrated as an important Federal agency and state partnership at that time—see the attached Stony
to Cataract Partnership document. The CDNST location and potential National Trail Management
Corridor (MS-6280) is shown on a map of the project area—see the attached Silverton Helicopter Skiing
CDT map.
“The BLM, as National Trail manager, inventories the National Trail resources, qualities, values, and
associated settings, and the primary use or use(s); establishes the National Trail Management Corridor
through the land use planning process; manages resources and uses in a manner that will not
substantially interfere with the nature and purposes of the National Trail; makes efforts to avoid
incompatible activities; and monitors the National Trail” (MS-6280).
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The Helicopter Skiing EA describes that the Proposed Action has been found to be in compliance with
“applicable laws, regulations, and policies (Helicopter Skiing EA, Section 2.5). However, there is no
mention of the National Trails System Act. Although the Helicopter Skiing EA identifies as an issue to be
analyzed “potential conflicts with [existing recreational use] resulting from the Proposed Action”
(Helicopter Skiing EA Section 1.5, p.3), conflicts with use and the protection of the CDNST are not
discussed or disclosed.
Nature and Purposes of the CDNST
The general rule of the National Trails System Act (NTSA) is that “the use of motorized vehicles along any
national scenic trail shall be prohibited,” with limited exceptions such as emergencies and landowner
access. With regard specifically to the CDNST, motorized uses may be authorized if the use would not
substantially interfere with the nature and purposes of this National Scenic Trail, but only if those uses
were allowed by administrative regulations at the time of designation in 1978 (NTSA Sec. 7(c)), 16 USC
1246(c)).
Permitted use of helicopters for recreational purposes appears to have lacked any authorization in 1978.
In any event, such use as intended in the proposed action would substantially interfere with the nature
and purposes of the CDNST. The “nature and purposes of the CDNST are to provide for high-quality
scenic, primitive hiking and horseback riding opportunities and to conserve natural, historic, and cultural
resources along the CDNST corridor.” In addition, the Comprehensive Plan further describes,
“Backpacking, nature walking, day hiking, horseback riding, nature photography, mountain climbing,
cross-country skiing, and snowshoeing are compatible with the nature and purposes of the CDNST”
(2009 Continental Divide National Scenic Trail Comprehensive Plan). Skiing is a recognized use of the
CDNST corridor; however, not when assisted by helicopters, which would degrade CDNST values.
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BLM uses the term “corridor” to apply to “a public land area of sufficient width to encompass National
Trail resources, qualities, values, and associated settings and the primary use or uses that are present or
to be restored” (BLM Manual 6280, Chapter 1.D.11). Helicopter skiing allows a company to ferry skiers
“to the top of a mountain” in a helicopter (Helicopter Skiing EA, p.12); landings at or near such a site
appear to be within the proposed permitted boundary and would certainly fall within the corridor of the
CDNST.
The intrusion of helicopters on the CDNST conflicts with “primitive hiking … opportunities,” with
associated noise that disturbs (and does not conserve) the natural resources along the corridor. The
Helicopter Skiing EA emphasizes the importance of the area for providing habitat for the recovery of
wolverines within Colorado. With these impacts, helicopter assisted skiing within the CDNST corridor
would substantially interfere with the nature and purposes of this national scenic trail and should not be
approved.
BLM National Trail Management Policy
BLM Manual 6280 (Chapter 5, Sec. 5.3) sets out a “protocol for proposed actions which may adversely
impact designated national trails.”
“The BLM may not permit proposed uses along National Trails which will substantially interfere with the
nature and purposes of the trail, and the BLM shall make efforts, to the extent practicable, to avoid
authorizing activities that are incompatible with the purposes for which such trails were established”
(Chapter 5, Sec. 5.3 A.2.)
BLM site-specific management considerations describes, “Where necessary, notice may be provided to
permittees or lease operators of the presence of a congressionally designated National Trail and the
BLM’s responsibility not to permit uses along trails that would substantially interfere with the nature
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and purposes of the trail, and also to make efforts to avoid activities incompatible with the purposes for
which trails were established, to the extent practicable, while respecting valid existing rights. (Chapter 5,
Section 5.5 A.6).
For reference, I have included the most recent version of a CDNST Planning Handbook (see the attached
CDNST Planning Handbook document). The handbook includes land management plan and NEPA
guidance that may be useful for this project and for when the RMP is revised or amended.
Recommendations
The following are recommendations for addressing the planning and management of the CDNST within
the project area as related to the Helicopter skiing proposal:
1. Avoid impacts to the CDNST corridor by excluding from the Helicopter skiing permit the National
Trail Management Corridor (NTMC) area as depicted on the attached map. This would include
any helicopter assisted skiing that originates on private land within the CDNST NTMC; and
2. Consider through NEPA processes expanding the extent of the CDNST corridor to better protect
high-quality wolverine habitat to further fulfill the conservation purposes of this National Scenic
Trail. For this purpose, I recommend expanding the CDNST NTMC to include the Maggie Gulch
and Minnie Gulch pods.
Another option is to suspend addressing the proposal, as it relates to the Maggie Gulch and Minnie
Gulch pods, until such time that the Resource Management Plan and the Alpine Triangle Final
Recreation Area Management Plan are amended to address the requirements for establishing the
CDNST NTMC.
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Thank you for accepting and considering these comments.
Greg Warren
Golden, Colorado
NSTrail.org
Attachments


Vicinity Map – The submitted attachment is found in the following Appendix B



CDNST Planning Handbook – Version 11.17.2016 is posted online5

5

http://nstrail.org/planning/gunnison_field_office/silverton_helisking/cdnst_planning_handbook.pdf
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Appendix B – CDNST Location in Project Area.
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Appendix C – Helicopter Skiing Pod Locations.
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